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RD I nstruction 1980-1

PART 1980 - CGENERAL

Subpart | - Community Prograns Guaranteed Loans

8§ 1980.801 |Introduction

(a) This subpart, supplenmented by Subpart A of this part, contains the
regul ati ons for Conmunity Progranms (CP) |oans guaranteed by Rura

Devel oprment, and applies to |l enders, holders, borrowers, and ot her
parties involved in making, guaranteeing, holding, servicing, or
liquidating such |oans. Any processing or servicing activity conducted
pursuant to this subpart involving authorized assistance to Rura

Devel oprment enpl oyees, nenbers of their fanilies, known close relatives,
or business or close personal associates, is subject to the provisions
of Subpart D of Part 1900 of this chapter. Applicants for this
assistance are required to identify any known rel ationship or
association with a Rural Devel opment enpl oyee. (Revised 02-04-93,
SPECI AL PN.)

(b) The purpose of the CP Guaranteed Loan programis to inprove,

devel op, or finance water or waste disposal facilities in rural areas.
This purpose is achieved through bolstering the existing private credit
structure through the guarantee of quality |oans which will provide

| asting conmunity benefits. It is NOT intended that the guarantee

aut hority be used for nmargi nal or substandard |oans or to "bail out"

| enders havi ng such | oans. (Revised 06-25-99, SPECIAL PN.)

(c) The CP loan programis adm nistered by the Administrator through a
State Director serving each State. The District Director is the foca
point for the programand the |ocal contact person for processing and
servicing activities, although this subpart refers in various places to
the duties and responsibilities of other Rural Devel opnent enpl oyees.

§ 1980.802 Definitions. (Revised 06-25-99, SPECH AL PN.)

this
this

The follow ng general definitions are applicable to the ternms used in
subpart. Additional definitions may be found in 8§ 1980.6 of Subpart A of
part.

Borrower. A borrower nmay be a cooperative, corporation, or other |egal
entity organized and operated on a nonprofit basis; an Indian Tribe on a
Federal or State reservation or other Federally recognized Indian triba
group; a nunicipality, county, or other political subdivision of a
State. G oups organi zed under the general profit corporation | aws nay
be eligible if they actually will be operated on a not-for-profit basis
under their charter, bylaws, nortgage, or a supplenental agreenent

provi sion as may be required as a condition of |oan approval.

Collateral. Security pledged for the guaranteed | oan

Lender. The person or organi zati on making and servicing the | oan which
i s guaranteed under the provisions of this subpart. The lender is also
referred to in this subpart as the applicant, who is requesting a

guarantee during the preapplication and application stage of processing.

DI STRI BUTI ON: WSDC CGuar ant eed Loans

Cener al
1
(Revi sion 2)
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RD I nstruction 1980-1
§ 1980. 802 (Con.)

Lender's exposure. The |lender's exposure before and after the |oan, and
any applicable limts on the lender's |ending authority.

Loan classification system The process by which | oans are exani ned and
categori zed by degree of potential for loss in the event of default.

Problemloan. A loan which is not performng according to its original
terns and conditions or which is not expected in the future to perform
according to those terns and conditions.

Protective advances. Protective advances will not be made in lieu of
additional loans. Protective advances are advances namde by the | ender
for the purpose of preserving and protecting the collateral where the
debtor has failed to and will not or cannot neet its obligations to
protect or preserve collateral. Odinarily, protective advances are
made when |1 quidation is contenplated or in process. A protective
advance rmust be an i ndebtedness of the borrower.

Public body. A nunicipality, county or other political subdivision of a
state, an Indian Tribe on a Federal or State reservation, or another
Federal |y recogni zed I ndian Tri be.

Service area. The service area is that area reasonably expected to be
served by the facility being financed by the guaranteed | oan

State. Any of the fifty States, the Commonwealth of Puerto Rico, the
Virgin Islands of the United States, Guam Anerican Sanpa, and the
Commonweal th of the Northern Mariana |slands.

88 1980.803 - 1980.804 [Reserved]

8§ 1980.805 Rural area deterninations.

Facilities financed through Rural Devel opment guarantee must primarily
serve rural residents. For water or waste disposal facilities, the terns
"rural” and "rural area" will not include any area in any city or town with a
popul ation in excess of 10,000 inhabitants according to the | atest decenni al
census of the United States. (Revised 06-25-99, SPECI AL PN.)

8§ 1980.806 Availability of credit from other sources.

To be eligible for a guaranteed | oan under this subpart, the borrower
nmust be unable to obtain the required credit w thout the CP | oan guarantee
fromprivate, comercial, or cooperative sources at reasonable rates and terms
for loans for simlar purposes and period of time. The borrower must certify
in witing and Rural Devel opnent shall deternmine the credit is not avail able
from ot her sources at reasonable rates and terns without the CP | oan
guarantee. The lender also nust certify that it would not nake the | oan
wi t hout the guarantee. These certifications shall becone a part of the Rura
Devel oprment case file.

2
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RD I nstruction 1980-1

88 1980.807 - 1980.810 [Reserved]

8§ 1980.811 Legal authority and responsibility.

Each borrower must have or will obtain the legal authority necessary for
constructing, operating, and maintaining the proposed facility or service and
for obtaining, giving security for, and repaying the proposed |oan. The
borrower shall be responsible for operating, maintaining, and nanagi ng the
facility, and providing for its continued availability and use at reasonabl e
rates and terns. This responsibility shall be exercised by the borrower even
though the facility may be operated, nmintained, or managed by a third party
under contract, management agreement, or witten | ease. Leases may be used
when this is the only feasible way to provide the service and is the customary
practice to provide such service in the state. Managenent agreements shoul d
provide for at |least those itenms listed in Guide 24 of RD Instruction 1942-A
(available in any Rural Devel opnent office.) Such contracts, nanagenent
agreenments, or |eases nust not contain options or other provisions for
transfer of ownership.

8§ 1980.812 Priorities.

Section 1942.17 (c) of Subpart A of Part 1942 of this chapter shall apply
to loans to be guaranteed under this subpart.

8 1980.813 Eliqgible | oan purposes.

(a) Funds nmay be used to construct, enlarge, extend, or otherw se
i mprove water or waste di sposal providing service primarily to rura
resi dents and rural businesses. Rural businesses would include
facilities such as educational and other publicly owned facilities.
(Revi sed 06-25-99, SPECI AL PN.)

(1) Water or waste disposal facilities include water, sanitary
sewerage, solid waste disposal, and stormwastewater facilities.

(2) Oherwise inmprove includes but is not linmted to the foll ow ng:
(Renunbered 06-25-99, SPECI AL PN.)

(i) The purchase of mmjor equipnent, such as solid waste
collection trucks, which will in itself provide an essenti al
service to rural residents; (Revised 06-25-99, SPECH AL PN.)

(ii) The purchase of existing facilities, when necessary,
either to inmprove or to prevent a |loss of service; and

(iii) Paynent of tap fees and other utility connection charges
as provided in utility purchase contracts.

3
(Revi sion 2)
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RD I nstruction 1980-1
§ 1980.813 (Con.)

(b)

Funds al so nay be used:

(1) To pay the follow ng expenses, but only when such expenses are
a necessary part of a loan to finance facilities authorized in
paragraph (a) of this section. (Revised and renunbered 06-25-99,
SPECI AL PN.)

(i) Reasonable fees and costs such as origination fee, |egal
engi neering, architectural, fiscal advisory, recording,

envi ronnent al i npact anal yses, archaeol ogi cal surveys and
possi bl e sal vage or other nitigation neasures, planning, and
establishing or acquiring rights.

(ii) Interest on loans until the facility is self-supporting,
but not for nore than three years unless a longer period is
approved by the Rural Devel opment National Ofice; interest on
| oans secured by general obligation bonds until tax revenues
are available for paynent, but not for nore than two years

unl ess a longer period is approved by the Rural Devel opnent
National O fice; and interest on interimfinancing.

(iii) Costs of acquiring interest in land; rights, such as
water rights, |eases, pernits, rights-of-way; and other

evi dence of land or water control necessary for devel opnent of
the facility.

(iv) Purchasing or renting equipnent necessary to install,
mai ntai n, extend, protect, operate, or utilize facilities.

(v) Initial operating expenses for a period ordinarily not
exceedi ng one year when the borrower is unable to pay such
expenses.

(vi) Refinancing debts incurred by, or on behalf of, a
conmmunity when all of the follow ng conditions exist:

(A) The debts being refinanced are a secondary part of
the total I oan;

(B) The debts are incurred for the facility or service
bei ng financed or any part thereof;

(C Arrangenents cannot be nade with the creditors to
extend or nmodify the terms of the debts so that a sound
basis will exist for making a | oan

(2) To pay obligations for construction incurred before issuance of
the conditional commtnent. Construction work should not be started
and obligations for such work or naterials should not be incurred
before the conditional comitment is issued. However, if there are
conpel ling reasons for proceeding with construction before the
conditional comitment is issued, applicants may request Rura

Devel oprment approval to pay such obligations. Such requests may be
approved i f Rural Devel opnent determ nes that:

(Renunbered 06-25-99, SPECI AL PN.)

4
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§ 1980. 813(b)(2) (Con.)

i) Conpelling reasons exist for incurring obligations before
ssuance of conditional conmtnent; and

(
i
(ii) The obligations will be incurred for authorized | oan
pur poses; and

(iii) Contract docunents have been approved by the | ender; and

(iv) Al environmental requirenents applicable to the
applicant and the borrower have been net; and

(v) The borrower has the legal authority to incur the
obligations at the time proposed, and paynent of the debts will
renove any basis for any nmechanics, material, or other liens
that may attach to the security property. Rural Devel opnment
may aut horize paynment of such obligations at the tinme of |oan
closing. Rural Developnment's authorization to pay such
obligations is on the condition that it is not conmitted to
make the | oan guarantee. Rural Devel opnent assumes no
responsibility for any obligations incurred by the borrower;
and the borrower nust subsequently neet all |oan guarantee
approval requirenments. The Iender's request and Rura

Devel oprment aut hori zati on for paying such obligations shall be
inwiting. |If construction is started without Rura

Devel oprment approval, post approval in accordance with this
section nmay be considered.

8 1980.814 1neligible | oan purposes.

Loan funds may not be used to finance:

(a) On-site utility systens or business and industrial buildings in
connection with industrial parks.

(b) Facilities to be used primarily for recreation purposes.
(c) Community antenna tel evision services or facilities.

(d) Facilities which are not nodest in size, design, and cost.
(Renunbered 06-25-99, SPECI AL PN.)

(e) Finder's and packager's fees. (Renunbered 06-25-99, SPECI AL PN.)

(f) Projects located within the Coastal Barriers Resource Systemt hat
do not qualify for an exception as defined in Section 6 of the Coasta
Barriers Resource Act, P.L. 97-348 (available in any Rural Devel opnent
of fice). (Renunbered 06-25-99, SPECI AL PN.)

(g) New comnbined sanitary and stormwater sewer facilities.
(Renunbered 06-25-99, SPECI AL PN.)

5
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RD I nstruction 1980-1

8§ 1980.815 Transactions which will not be quaranteed.

(a) Loans nmde by any Federal or State agencies. This does not
precl ude guaranteeing | oans nade by the Bank for Cooperatives or Federa
Land Bank.

(b) Loans involved in tax-exenpt obligations according to 8 1980. 23 of
Subpart A of this part.

(c) Loans for a water or waste disposal facility involving a Rura
Devel oprment grant.

§ 1980.816 Facilities for public use.

The paraneters for "facilities for public use," as defined at
§ 1942.17(e) of Subpart A of Part 1942 of this chapter, are applicable as well
for this subpart. In addition

(a) The term"Applicant/Borrower," as used in § 1942.17(e), shall mean
the | ender and the borrower for purposes of this subpart.

(b) The term"Rural Devel opnent Fundings," as used in § 1942.17(e),
shal | mean Rural Devel opment guarantee for purposes of this subpart.

8§ 1980.817 Fees and charges by | ender

(a) Allowable fees and charges by the | ender are shown under § 1980. 22
of Subpart A of this part.

(b) Guarantee fees are as shown under 8 1980.21 of Subpart A of this
part.

8§ 1980.818 Eligible |Ienders.

(a) Eligible lenders as defined in this section may participate in the
Rural Devel opnent CP | oan guarantee program These | enders nust be
subject to credit exami nation and supervision by either an agency of the
United States or a state. Only those lenders listed in this section are
eligible to nake and service guaranteed | oans, and such | enders nust be
in good standing with their licensing authority and have net |icensing,

| oanmaki ng, | oan servicing, and other requirenments of the state in which
the collateral will be |located, and the | oanmeki ng and/or | oan servicing
office requirenents of § 1980.13 of Subpart A of this part. A lender
nmust have the capability to adequately service | oans for which a
guarantee is requested. Eligible |Ienders include:

(1) Any Federal or State chartered:
(i) Bank, or

(ii) Savings and | oan associ ation

(Conti nued on page 9)

6
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RD I nstruction 1980-1

§1980. 818 (a) (Con.)

(2) Any nortgage conpany that is a part of a bank hol di ng conpany,

(3) Farm Credit Bank of the Federal Land Bank Associ ation or other
Farm Credit Systeminstitution with direct |ending authority
aut horized to make | oans of the type guaranteed by this subpart,

(4) An insurance conpany regulated by a State or National insurance
regul atory agency, and

(5) Oher lenders that possess the | egal powers necessary and

i ncidental to making and servicing guaranteed | oans invol ving
conmuni ty devel opnent type projects. These | enders nust al so be
subject to credit exam nation and supervision by either an agency of
the United States or a state, and other requirenents as set forth in
paragraph (a) of this section. These types of |enders nmust be
approved by the FnHA Administrator prior to the issuance of the |oan
guar ant ee.

(b) Wth witten concurrence of FnHA, another eligible | ender may be
substituted for a | ender who hol ds an outstandi ng Form RD 449- 14,
"Conditional Commitnent for Guarantee," provided the borrower, |oan

pur poses, scope of the project, and |oan terns remai n unchanged. After

i ssuance of the Loan Note Guarantee and with prior witten approval of
the FmHA Admi nistrator, a new eligible |l ender may be substituted for the
original |ender provided the new | ender agrees to assune all original

| oan requirenents including liabilities, servicing responsibilities, and
acquiring legal title to the unguaranteed portion of the | oan. Such
approval will be granted by the FnHA Administrator only when a | ender

di sconti nues | ending operations or other extrene situations require a
substitution of lender. |If approved by the FnmHA Adninistrator, the
State Director will subnmit to the Finance Ofice Form RD 1980-42,
"Notice of Substitution of Lender."

81980.819 Loan guarantee limts.

The percentage of guarantee, up to the maxi num allowed by this section,
matter for negotiation between the |ender and FnHA

(a) Normally, guarantees will not exceed 80 percent unless

extraordi nary circumstances exist. The State Director will docunent
these circunstances in the case file. National Ofice concurrence is
requi red when the requested guarantee exceeds 80 percent. The maxi mum
al | owabl e guarantee will be 90 percent.

(06-26-91) PN 168



RD I nstruction 1980-1
§1980. 819 (Con.)

(b) Lenders and borrowers will propose the percentage of guarantee
FrHA i nforms | enders and borrowers in witing on Form RD 449-14 of any
percentage of guarantee | ess than proposed by the | ender and borrower,
and the reasons therefore. FnHA determ nes the percentage of guarantee
after considering all credit factors involved, including but not Iimted
to:

(1) Borrower's nanagenent.
(2) Collateral.
(3) Financial condition.

(4) Lender's exposure (retain a m ni mum of 5% of the total
guaranteed | oan(s) anount. The anobunt required to be retai ned nust
be of the unguaranteed portion of the |oan and cannot be

partici pated to another.)

(5) Current trends and econonic conditions.
§81980. 820 - 1980.822 [Reserved]

81980.823 Interest rates.

(a) Rates will be negotiated between the | ender and the borrower. They
may be either fixed or variable rates as long as they are | egal

Interest rates will be those rates customarily charged borrowers in
simlar circumstances in the ordinary course of business and are subject
to FnHA revi ew and approval. FnmHA will take into consideration in
approving the lender's interest rate, the rate at whi ch guaranteed | oans
are being sold or traded in the secondary narket.

(b) A variable interest rate must be tied to a base rate published
periodically in a recogni zed national or regional financial publication
specifically agreed to by the | ender and borrower. Notice of any

i nterest rate change proposed by the | ender should allow a sufficient
time period for the borrower to obtain any required state or other

regul atory approval and to inplenent any user rate adjustnents necessary
as a result of the interest rate change. The interest rate will not be
rai sed nore than one percent per year. The intervals between interest

10



RD I nstruction 1980-1
§1980. 823 (b) (Con.)

rate adjustnents will be specified in the | oan agreenent but not nore
often than annually. During the Iife of the loan, the interest rate
will not be increased nore than 5 percentage points over the interest
rate at loan closing. The |lender nust incorporate within the variable
rate prom ssory note or bond at | oan closing, the provision for

adj ustment of paynent installments coincident with an interest rate
adjustrment. This will assure the outstanding principal balance is
properly anortized within the prescribed |loan maturity and elimnate the
possibility of a balloon paynent at the end of the |oan

(c) Any change in the interest rate between the date of issuance of the
Form RD 449-14 and before the i ssuance of the Loan Note Guarantee (Form
RD 449-34) nust be approved by the State Director. Approval of such
change will be shown on an anendrment to Form RD 449-14.

(d) It is permissible to have one interest rate on the guaranteed
portion of the |oan and another interest rate on the unguaranteed
portion of the |oan, provided the | ender and borrower agree and:

(1) The rate on the unguaranteed portion does not exceed that
currently being charged on | oans of sinilar purpose for borrowers
under similar circunstances.

(2) The rate on the guaranteed portion of the Ioan will not exceed
the rate on the unguaranteed portion

(e) Wen nulti-rates are used, the lender will provide FnHA with the
overall effective interest rate for the entire loan. Milti-rate |oans
nust be either fixed or variable, but not both.

(f) The borrower, lender and holder (if any) may collectively effect a
per manent reduction in the interest rate on their CP guaranteed | oan at
any time during the Iife of the |oan upon witten agreenment by these

parties. FnmHA nust be notified by the Iender, in witing, within 10 cal endar
days of the change. |If the guaranteed portion has been repurchased by FnHA
then FnHA is a holder, and nust affirmor reject interest rate change
proposals. Wien FnHA is a holder, it will concur

11
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§1980. 823 (f) (Con.)

in such interest rate change only when it is denonstrated to FnHA t hat
the change is a nore viable alternative than initiating or proceeding
with liquidation of the loan or continuing with the loan in its present
state and that the Government's financial interests are not adversely
affected. Factors which will be considered in nmaking such determ nation
wi Il include whether the proposed interest rate will be bel ow the
Governnment's cost of borrow ng noney; whether continuing with the |oan
woul d realistically promote or enhance rural devel opnment, whether the
nonetary recovery woul d be increased by proceeding inmediately to
liquidation, if applicable; or allowi ng the borrower to continue at a
reduced interest rate; and whether an in-depth financial analysis by the
| ender reasonably indicates that the project would be successful at a

|l ower interest rate and reasonably indicates that the borrower could
make t he reduced paynent and pay off amounts in arrears, if any. The
FHA file will reflect the docunentation of the interest rate change
deci si on.

(1) Fixed rates cannot be changed to variable rates to reduce the
interest rate to the borrower unless the variable rate has a ceiling
which is less than the original fixed rate.

(2) Variable rates can be changed to a lower fixed rate. In a
final loss settlenment, when qualifying rate changes are nade with
the required witten agreements and notification, the interest wll
be calculated for the periods the given rates were in effect, except
that interest clainmed on a |oan which originated at a variable rate,
can never exceed the anpunt which woul d have been eligible for
claim had the variable rate remained in force. The |lesser cost to
the Governnment will always prevail. The |ender nust nmaintain
records which adequately docunment the accrued interest claimed.

(3) The lender is responsible for the | egal docunentation of

i nterest changes by a rider attached to the pronissory note(s) or
any other legally effective anmendnent of the rate(s); however, no
new note(s) may be issued.

(g) No increases in interest rates will be pernitted under the CP | oan
guar ant ee except the normal fluctuations in approved variable interest
rate | oans.

(h) FmHA will notify the Finance O fice of any interest rate change by
using Form RD 1980-47, "Guaranteed Loan Borrower Adjustnents." The
District Director will make corrections to the Rural Conmmunity
Facilities Tracking System (RCFTS) reflecting the interest rate change.
The FmHA [oan file, as well as the attachments to the copy of the

promi ssory note in the file, will be docunented by the District Director
to reflect any change in the interest rate.

12



RD I nstruction 1980-1

8§ 1980.824 Terns of | oan repaynent.

(a) Principal and interest on the loan will be due and payable as
provided in the debt instrument except, any interest accrued as the
result of the borrower's default on the guaranteed | oan(s) over and
above that which would have accrued at the debt instrunent rate on the
guaranteed |l oan(s) will not be guaranteed by Rural Devel opment. The
lender will structure repaynments as established in the | oan agreenent
between the | ender and borrower. Odinarily, such installments will be
schedul ed for paynent as agreed upon by the | ender and borrower on terns
that reasonably assure repaynent of the |oan. However, the first
installnent to include a repayment of principal may be schedul ed for
paynment after the project is operable and has begun to generate incone,

but such installment will be due and payable within two years fromthe
date of the debt instrunment and at |east annually thereafter. Interest
will be due at least annually fromthe date of the debt instrument.

Odinarily, nonthly paynments will be expected, except for borrowers wth
income limted to less frequent intervals.

(b) The maximumtine allowable for final maturity for a Rura
Devel oprment guaranteed CP loan will be limted to the useful life of the
facility, not to exceed forty (40) years.

(c) Rural Developnent will not guarantee any |oan in which the bond,
prom ssory note, or any other document provides for the paynent of
i nterest upon interest.

88 1980.825 - 1980.831 [Reserved]

8§ 1980.832 Environnental requirenents.

The environnental requirements for this subpart are set out at § 1980. 40
of Subpart A of this part and Subpart G of Part 1940 of this chapter

8§ 1980.833 Flood or nudslide hazard area precautions.

The flood or mudslide hazard area precautions required for this subpart
are set out at § 1980.42 of Subpart A of this part.

8§ 1980.834 Equal opportunity and nondi scrim nation requirenents.

The equal opportunity and nondiscrimnination requirements for this subpart
are set out at § 1980.41 of Subpart A of this part.

88 1980.835 - 1980.841 |[Reserved]

8 1980.842 Econonic feasibility requirenents.

The econonic feasibility requirenents for this subpart are set out at
§ 1942.17(h) of Subpart A and/or at 8§ 1942.116 of Subpart C of Part 1942 of
this chapter.
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§ 1980.843 Security.

(a) The lender is responsible for seeing that proper and adequate
security is obtained and maintained in existence and of record to
protect the interest of the |ender, the holder, and Rural Devel opnent.

(b) Security must be of such a nature that repaynent of the loan is
reasonably assured when considered with the integrity and ability of

proj ect managenent, soundness of the project, and the applicant's
prospective earnings. The security nmay include but is not linmted to
the following: General Obligation Bonds, pledge of taxes or assess-
ments, facility revenue, |and, easenents, rights-of-way, water rights,
bui | di ngs, machi nery, equi pment, accounts receivable, contracts, and
cash or other accounts. Security may al so include assignnments of | eases
or |l easehold interest.

(c) Al security nust secure the entire loan. The |ender will not take
Separate security to secure only the unguaranteed portion of the |oan
The I ender will not require conpensating bal ances or certificates of
deposit as a nmeans of elininating the | ender's exposure on the
unguar ant eed portion of the |oan

§ 1980.844 Appraisal reports. (Revised 06-25-99, SPECI AL PN.)

The borrower is responsible for the acquisition of all property rights
necessary for the project and will determine that prices paid are reasonable
and fair. An independent appraiser nay be utilized.

88 1980.845 - 1980.850 [Reserved]

§ 1980.851 Processing applications.

(a) Preapplications.

(1) The County Ofice nay handle initial inquiries and provide
basi c i nformation about the program They are to provide Standard
Form (SF) 424.1 or 424.2, "Application for Federal Assistance." The
County Supervisor will assist borrowers as needed in conpleting
SF-424 and in filing witten notice of intent and request for
priority reconmendati ons with the appropriate clearinghouse (except
Federal |y recogni zed Indian tribes which will be dealt with in
accordance with 8§ 1940.453(c) of Subpart J of Part 1940 of this
chapter). The County Supervisor will informthe borrower that if
credit for the project is available fromconmercial sources w thout
t he guarantee at reasonable rates and terns, the borrower is not
eligible for a | oan guaranteed by Rural Devel opnment.
Preapplications filed in the County Office will be forwarded

imediately to the District Ofice. The applicant/borrower wll be

i nforned that further processing will be handled by the District

Ofice. An information folder will be established and mai ntai ned by

the County Ofice once a preapplication is received. 1In the event
14
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RD I nstruction 1980-1
(a)(1) (Con.)

the preapplication is filed in the District Ofice, the District
Director may assist the borrower in conpleting the preapplication
requirenents. The District Director will nmeet with the

appl i cant/ borrower whenever appropriate, to discuss Rura

Devel oprent preapplication processing. The appropriate information
to set up the County Office information file will be sent to the
County Supervisor by the District Director. GQuidance and assi stance
will be provided by the State Director, as needed, for orderly
application processing. The District Director will determ ne that
the preapplication is properly conmpleted and fully reviewed. The
District Director will then forward the preapplication package to
the State Director. The preapplication package will contain:

(i) Eligibility determ nati on and reconmendati ons.
(ii) One copy of SF-424.1 or 424.2.

(iii) State intergovernmental review conments and
recommendati ons for the borrower's project (clearinghouse
conments. )

(iv) Priority recomendati ons.

(v) Supporting docunentation necessary to make an eligibility
determ nation, such as financial statenents, audits, or copies
of organi zational docunents or existing debt instrunents. The
District Director will advise borrowers/applicants on what
docunents are necessary. Borrowers should not be required to
expend significant anpunts of noney or tine devel opi ng
supporting docunentation at the preapplication stage.

(vi) Information on applicant.

(2) The State Director will review each SF-424.1 or 424.2 al ong
with other infornmation that is deened necessary to deterni ne whether
financing from comrercial sources at reasonable rates and terns is
avai |l abl e without a guarantee. |If credit el sewhere is indicated,
the State Director will instruct the District Director to so inform
t he applicant and borrower.

(Conti nued on page 17)
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(b)

(06- 26- 91)

RD I nstruction 1980-1
(a) (Con.)

(3) |If preapplication information indicates the project is
ineligible, does not have sufficient priority, or that funds or
guarantee authority are not available for the project, FnHA will so
i nformthe applicant and borrower in witing wwth all reasons for

the decision indicated. |If it appears the project is eligible, has
sufficient priority, is economcally feasible, and | oan guarantee
authority is available, FnHA will informthe applicant and borrower

in witing and request that they conplete the application. The
applicant must be informed that an environnmental review has not been
conduct ed and no naj or conmitment should be made that coul d affect
the consideration of alternatives.

Applications.

(1) Application conference. Wen an applicant is notified to
proceed with an application, the District Director should arrange
for a conference wth the applicant and borrower to provide copies
of appropriate appendi ces and fornms, and furni sh gui dance necessary
for orderly application processing. The District Director wll
confirm deci sions made at this conference by letter to the applicant
and borrower. As the application is being processed, and the need
devel ops for additional conferences, the District Director will
arrange with the applicant for such conferences.

(2) Content of application package.

(i) Form RD 1980-10, "Application for Loan and CGuarantee."

(i

i) FormRD 1910-11, "Applicant Certification Federal
Col |

ection Policies for Consuner or Commercial Debts."

(iii) Form RD 1940-20, "Request for Environnental
I nformation."

(iv) Prelimnary architectural or engineering report as
appropriate, in accordance with GQuides 6, 7, and 8 of Subpart A
of Part 1942 (available in any FmHA office).

(v) Cost estimmtes.
(vi) Appraisal reports (as appropriate).

(vii) Credit reports obtained by the | ender or FnHA on the
borrower.

(viii) Form RD 400-1, "Equal Opportunity Agreenent.”
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§1980. 851 (b)(2) (Con.)

(ix) Copies of building permts, if applicable, and any
necessary certifications and reconmendati ons of appropriate
regul atory or other agencies having jurisdiction over the
proj ect.

(x) Financial feasibility study, when required.

(xi) Proposed | oan agreemnent.

(xii) Comnplete environnental review.

(xiii) Any additional information as may be required.

(3) Review of decision. |If at any time prior to issuance of the
conditional comitment it is decided that favorable action will not be
taken on a preapplication or application, the District Director wll
notify the applicant in witing of the reasons why the request was not
favorably considered. The notification to the applicant will state that
a review of this decision by FnHA may be requested by the applicant
under Subpart B of Part 1900 of this chapter. The follow ng statenent
will also be nade on all notifications of action: "The Federal Equal
Credit Opportunity Act prohibits creditors fromdiscrinm nating agai nst
credit applicants on the basis of race, color, religion, nationa

origin, sex, marital status, age (provided that the applicant has the
capacity to enter into a binding contract); because all or part of the
applicant's income is derived fromany public assistance program or
because the applicant has in good faith exercised any right under the
Credit Protection Act. The Federal Agency that admnisters conpliance
with this law is the Federal Trade Conmi ssion, Equal Credit Opportunity,
Washi ngton, D.C. 20580."

§1980. 852 FnHA eval uation of application.

(a) FrmHA will conplete Form RD 1942-45, "Project Sunmary - Water and
Waste Disposal and other Wility-type Projects,” or Form RD 1942-43,
"Project Summary Comunity Facilities (Oher Than Uility-type
Projects)," as appropriate. The application will be evaluated and a
determ nati on made as to whether the borrower is eligible, the proposed
loan is for an eligible purpose, and there is reasonabl e assurance of
repaynent ability, sufficient collateral and equity, the proposed | oan
conplies with all applicable statutes and regul ati ons, and adequate
funds are available. The FnHA Architect/Engineer will reviewthe
Prelimnary Architect/Engi neer reports and provide technical analysis
and recomendati ons on the appropriate Project Sunmary. |f FmHA
determines it is unable to guarantee the loan, the |ender will be
informed in witing. Such notification will include the reasons for
deni al of the guarantee. |f FnHA conditionally commts to guaranteeing
the | oan after
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§1980.852 (a) (Con.)

the receipt of a conpleted application in accordance with 81980. 47 of
Subpart A of this part, it will provide the I ender and the borrower wth
Form RD 449-14, listing all conditions for such guarantees. FnmHA will
include in the requirenments of the Conditional Conmtnent for Guarantee
a full description of the approved use of guaranteed | oan funds as
reflected in the Form RD 1980-10.

(b) Wthin 30 days after the Form RD 449-14 has been accepted, the
State Director will send to the National Ofice, Attention: Comunity
Facilities Division or Water and Waste Di sposal Division, as
appropriate, the followi ng docunents:

(1) A copy of Form RD 1942-43 or FmHA 1942-45.

(2) A copy of FormRD 449-14 (with attachments) as accepted by the
I ender and borrower.

(3) A copy of the proposed | oan agreenment between the | ender and
t he borrower.

(4) A copy of Form RD 1980-10.
The cover menorandum shoul d indi cate whether the Form RD 449-34 has been
issued. |If the Loan Note Guarantee has been issued, enclose a copy of

the Lender Certification required by 81980.60(a) of Subpart A of this
part, and, if not, a proposed date for issuance of the Form RD 449-34.

81980. 853 Loan approval and obligating funds.

The State Director will prepare an original and two copies of Form
FmHA 1940- 3, "Request for Obligation of Funds - Guaranteed Loans," for each
loan to be obligated. Also, for each initial |oan, Form RD 1980-50, "Add,
Del ete, or Change Cuaranteed Loan Borrower Information," will be prepared.
The State Director will sign the original and one copy and conformthe second
copy. FormRD 1940-3 will not be nmailed to the Finance Ofice. Notice of
approval to lender will be acconplished by providing or sending the | ender the
si gned copy of Forms FnHA 1940-3 and 449-14 on the obligation date, unless the
Adm ni strator has given prior authorization to the Finance Ofice to obligate
before the 6-day reservation period and directs the State Director to forward
Form RD 1940-3 to the | ender in advance of issuance of Form RD 449-14.
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§1980. 853 (Con.)

The State Director or designee will record the actual date of |ender
notification on the original of the Form RD 1940-3 and retain the original of
the formand the renmaining conformed copy of Form RD 1940-3. The State
Director or designee will use the State Ofice term nal to request
reservation/obligation of funds. Use of the tel ephone for the reservation/
obligation of funds is restricted to those instances when the State O fice
termnal is inoperative. FormRD 1980-50 will be prepared and distributed for
initial |oans only.

(a) Imediately after contacting the Finance Ofice, the requesting
official will furnish the requesting office's security identification
code. Failure to furnish the security code will result in rejection of
the request for reservation of authority. After the security code is
furnished, all pertinent information contained on Form RD 1940-3 will be
furni shed to the Finance Ofice. Upon receipt of the tel ephone request
for reservation of authority, the Finance Office will record al

i nformati on necessary to process the request for reservation in addition
to the date and time of the request.

(b) The individual making the tel ephone request will record the date
and time of the tel ephone request and place his/her signature in section
35 of Form RD 1940- 3.

(c) The Finance Ofice will termnally process tel ephone reservation
requests. Those requests for reservations received before 2:30 p. m
Central Time, to the extent possible, will be processed on the date
recei ved; however, there may be instances in which the reservation wll
be processed on the next working day.

(d) Each working day the Finance Ofice will notify the State O fice by
t el ephone of all projects for which authority was reserved during the
previous night's processing cycle and the date of obligation. If
authority cannot be reserved for a project, the Finance Ofice wll
notify the State Office that authority is not available within the State
all ocation. The obligation date will be 6 working days fromthe date of
the request for reservation of authority which is being processed in the
Finance O fice. Immediately after notification by tel ephone of the
reservation of authority, the State Director will call the Legislative
Affairs and Public Information Staff in the National Ofice as required
by RD I nstruction 2015-C (available in any FnHA of fice).
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81980.854 Projects requiring National Ofice review.

(a) The following will be submitted to the National O fice when the
| oan guarantee is not within the State Director's approval authority.

(1) Transmittal menorandum i ncl uding:
(i) Recomendati on.
(ii) Date of expected obligation
(iii) Any unusual circunstances.
(2) Preapplication package.
(3) Application package.
(4) Project Summary (Form RD 1942-45 or 1942-43).

(b) For applications to be reviewed in the field, at |east those itens
i n paragraphs (a)(2) through (4) of this section, should be avail able.

§1980. 855 Review of requirenents.

(a) Imediately after reviewing the conditions and requirenents in Form
RD 449-14, the |ender and borrower should conplete and sign the
"Acceptance of Conditions,"” and return a copy to the FnHA District
Director. |If certain conditions cannot be net, the | ender and borrower
may propose alternate conditions to FrmHA

(b) If the lender indicates in the "Acceptance of Conditions" that it
desires to obtain a Loan Note Guarantee (Form RD 449-34), and
subsequently decides at any tine after receiving a conditional commt-
ment that it no | onger wants a guarantee, the lender will imediately
advise the FmHA District Director

§1980.856 Conditions precedent to issuance of the Loan Note Guarantee (Form
RD 449-34).

In addition to conpliance with the requirenents of 81980.60 of Subpart A
of this part, conpliance with the follow ng provisions are required prior to
i ssuance of the Loan Note Cuarantee:
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§1980. 856 (Con.)

(a) Transfer of lenders. Wth prior witten concurrence of the FnHA
Adm ni strator, the FmHA approval official nay approve a substitution of
a new eligible I ender in place of a forner |ender who holds an

out st andi ng Condi ti onal Comm tnent for Guarantee (where Loan Note

CGuar antee has not yet been issued) provided, there are no changes in the
borrower's ownership or control, |oan purposes, scope of project, and

| oan conditions in the Form RD 449-14, and the | oan agreenent renains
the sane. To effect such a substitution, the former lender will provide
FMHA with a letter stating the reasons it no | onger desires to be a

| ender for the project. The substituted | ender will execute a new Part
"B" of Form

FmHA 1980-10. |If approved by FmHA, the Administrator will issue a
letter of anmendnent to the original FormRD 449-14 reflecting the new

| ender who will acknowl edge acceptance of the letter or anendnent in
witing. |If the Loan Note Guarantee has been issued, the provisions of
§1980. 818 (b) regarding substitution of |ender nust be followed.

(b) Substitution of borrowers. FnHA will not issue a Loan Note
Guarantee to the lender who is in receipt of a Form RD 449-14 with an
obligation in a previous fiscal year if the originally approved borrower
(i ncluding changes in legal entity) or owners are changed. The only
exception to this provision prohibiting a change in the legal entity's
formof ownership is when the originally approved borrower or owner is
replaced with substantially the sane individuals with substantially the
same interests, as originally approved and identified in Form

FmHA 1980-10. All requests for exceptions nust be approved by the FnHA
National Ofice.

(c) Changes in ternms and conditions in Form RD 449-14. Once Form
FmHA 449-14 is issued and accepted by the | ender and borrower, the
Commitment shall not be nodified as to the scope of the project, overal
facility concept, project purpose, use of proceeds, or terns and
conditions. Only minor changes will be considered, unless otherw se
provided for in this subpart.

(d) Preguarantee review Coincident with, or imediately after |oan
closing, the lender will contact FrmHA and provi de those docunments and
certifications required in 881980.60 and 1980. 61 of Subpart A of this
part. For any |oans involving bonds, the opinion of the recognized bond
counsel will be reviewed to deternine the adequacy of the bonds issued
or to be issued. Only when the District Director is satisfied that al
conditions for the guarantee have been nmet, will the Loan Note Cuarantee
be execut ed.
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§1980. 856 (Con.)

(e) Title for land, rights-of-way, or easenents. Were applicable, the
l ender nust certify that the borrower has obtained:

(1) A legal opinion relative to the title to rights-of-way and
easenents. Lenders are responsible for ensuring that borrowers have
obt ai ned valid, continuous, and adequate rights-of-way and easenents
needed for the construction, operation, and nai ntenance of a
facility. Odinarily, an opinion of counsel relative to rights-of-
way simlar to Form FHA 442-22, "QOpinion of Counsel Relative to

Ri ght-of -Way," is sufficient docunentation for rights-of-way.

(2) Atitle report by the borrower's attorney show ng ownership of
the Iand and all nortgages or other lien defects, restrictions, or
encunbrances, if any. It is the responsibility of the lender to
obtain and record such rel eases, consents, or subordinations to such
property rights from hol ders of outstanding |iens or other
instrunments as nmay be necessary for the construction, operation, and
mai nt enance of the facility and to provide the required security.

For exanple, when a site is for major structures for utility-type
facilities, such as a reservoir or punping station, and the | ender
is able to obtain only a right-of-way or easenent on such a site
rather than a fee sinple title, such a title report should be
request ed.

(f) Loan closing. When |loan closing plans are established, the |ender
will notify FnHA

(g) Reviewby Ofice of the General Counsel (OGC). After the

Condi tional Commitment for Guarantee has been issued and proposed

cl osi ng docunents prepared by the | ender and forwarded to FnHA with the
Lender's | egal counsel's opinion, but prior to issuing the Loan Note

Guarantee, the State Director will forward the | oan docket to the
Regi onal Attorney for review. After an adninistrative review, the State
Director will include with the docket a letter with reconmendati ons

i ndi cating any special itens, docunents, or problens that need to be
addressed specifically which may have a significant inmpact upon the | oan
or may be contrary to the regulation. Copies of the follow ng docunents
shoul d be submitted for OGC review

(1) Letter fromFnHA National Ofice authorizing | oan guarantee
contai ning conditions (if applicable);

(2) Form RD 449-14, including any anendments;
(3) Loan agreenent;

(4) Promssory notes and/or bond transcripts;
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§1980.856 (g) (Con.)

(5) Security docunents - real estate nortgage, security agreenent,
financing statenments, and |eases (if applicable);

(6) Proposed Forms FnmHA 449-34, 449-35, "Lender's Agreenent," and
449- 36, "Assignment CGuarantee Agreenent," if any;

(7) Proposed lender's certification (81980.60 of Subpart A of this
part); and

(8) Opinion of lender's counsel in form prescribed by OGC

(h) OCC advice. The Regional Attorney will reviewthe docket for |ega
sufficiency and furnish advice to FnmHA. Such advice is for the benefit
of FnHA only and does not relieve the |l ender of its responsibilities
under FnHA regul ations. Upon receipt of the Regional Attorney's advice
the State Director will correct or cause to be corrected any noted
deficiencies before issuing the Loan Note CGuarantee.

81980. 857 |ssuance of Lender's Agreenent, Loan Note Guarantee, Contract of
CGuarantee, and Assi gnment Guar ant ee Agr eenent .

Conpliance with 81980. 61 of Subpart A of this part is required for this
subpart.

§81980. 858 - 1980.868 [Reserved]

§1980.869 Design and construction

Specifications for design and construction provided at 8§1942.18(d),
(j)(1) and (2), and (n)(1), (2), (4), (5, (6), and (11) of Subpart A of Part
1942 of this chapter also apply to this subpart. The lender will provide FnHA
with a witten certification at the end of construction that all funds were
utilized for authorized purposes. The lender will also certify FnHA design
policies have been net. The lender will nonitor the progress of construction
and undertake reviews and project inspections necessary to reasonably assure
funds are used for eligible project costs and that problens in project
devel opnent are expeditiously reported to the District Director

§1980.870 Loan servicing.

The I ender will be responsible for servicing the entire loan in
accordance with the I ender's |oan agreenent. The lender will notify FnmHA of
any violations of the |ender's | oan agreenent.
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§1980. 870 (Con.)

(a) The lender will require, at a mninum annual audited financi al
statements which will be reviewed by the | ender and a copy forwarded to
the FmMHA District Office with a sumuary eval uation by the |ender. After
recei pt of the evaluation, the District Director will determine if a
joint FnHA | ender and borrower site visit will be necessary. Site
visits will be conducted at |east once every three years but nay be
schedul ed nore frequently if conditions warrant. Delinquent borrowers
will be visited at | east annually. The State Director nay waive the
audit requirenent for financial statements for borrowers with gross
annual incone of |less than $100, 000.

(b) The District Director or his/her designated representative will
nmeet annually with each | ender or his/her agent with whoma CP | oan
guarantee is outstanding. At this neeting, a review will be nade of
the I ender's perfornmance in |oan servicing and a determ nati on of any
future actions needed. This neeting will be docunented in the running
record for each borrower serviced by the | ender and followed by a letter
to the lender. The letter shall be placed in each borrower's case file.

§1980.871. Loan classification

Al'l CP guaranteed loans will be classified by FmHA at | oan cl osi ng and
agai n whenever there is a change in the |oan which would inmpact on the
original classification. The loans will be classified as set out at 81904. 104
of Subpart C of Part 1904 of this chapter.

§1980.872 Defaults by borrower.

(a) 1In case of any nobnetary or significant non-nonetary default under
the | oan agreenent, the lender is responsible for arranging a neeting
with the District Director or designated representative and borrower to
resol ve the problem A nenorandum of the neeting listing the indivi-
dual s in attendance and summari zi ng the probl em and proposed sol ution
will be prepared by the FnHA representative and retained in the | oan
file. Wen the District Director receives a notice of default on a

| oan, he/she will immediately notify the State Ofice in witing of the
details. The District Director will notify the | ender and borrower of
any deci sion reached by FnHA

(b) In considering servicing options, sone of which are identified in
paragraph X. A of Form RD 449-35, the prospects for providing a

per manent cure wi thout adversely affecting the risks to FnmHA and the

| ender nust becone the paranount objective. Wthin the State Director's
authority, temporary curative actions such as paynent defernents or
col l ateral subordination, nust strengthen the |oan and be in the best
interest of the I ender and FnHA. Sone of these actions may require
concurrence of the holder(s).
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(c) If the loan was closed with the multi-note option, the | ender may
need to possess all notes to take sone servicing actions. In these
situations when FmHA is hol der of some of the notes, the State Director
may endorse the notes back to the | ender after the State Director has
sought the advice and gui dance of the OGC, provided a proper receipt is
received fromthe | ender which defines the reason for the transfer
Under no circunstances will FnmHA endorse the original Form RD 449-34 to
t he | ender.

(d) When the State Ofice deternmines it is necessary on individua
cases, due to some special servicing requirements, it may, at its
option, assune the servicing responsibility.

(e) The State Director will report all delinquent and problem I oans
quarterly to the appropriate National Ofice programdivision by the
20t h day of January, April, July, and Cctober.

(f) The District Director will notify the Finance Ofice on Form
FmHA 1980-47 of any change in paynment ternms such as reanortizations or
interest rate adjustnents and effective dates of any changes resulting
from servicing actions.

§1980. 873 Liquidation

Li qui dation will be conducted in accordance with the I ender's |oan
agreement and 81980. 64 of Subpart A of this part.

(a) State Directors are authorized to approve | ender |iquidation plans
as authorized on separate witten approval authorities issued in
accordance with Subpart A of Part 1901 of this chapter. Wthin

del egated authorities, the State Director may approve a witten parti al
liquidation plan submtted by the | ender covering collateral that nust
be i mediately protected or cared for in order to preserve or naintain
its value. Approval of the partial |iquidation plan nust be in the best
i nterest of the government. The approved partial liquidation plan is
only good for those actions necessary to i nmedi ately preserve and
protect the collateral and rmust be followed by a conplete |iquidation
pl an prepared by the I ender in accordance with the requirenments of the
| ender' s agreemnent.

(b) Collateral acquired by the | ender can only be rel eased after a
conpl ete review of the proposal
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(1) There may be instances when the | ender acquires the coll ateral
of a borrower where the cost of l|iquidation exceeds the potenti al
recovery value of the security. Whenever this occurs, the |ender
with the concurrence of FnHA, can abandon the collateral in lieu of
Iiquidation.

(2) Sale of acquired collateral to the former borrower, forner
borrower's stockhol der(s) or officer(s), or the lender or |lender's
st ockhol der(s) or officer(s), will require the concurrence of FrmHA.

(c) FmHA will exercise the option to liquidate only when there is
reason to believe the lender is not likely to initiate |iquidation
efforts that will result in nmaxi mumrecovery. Wen there is reason to
believe the lender will not initiate efforts that will naxim ze recovery
through liquidation, the State Director will forward the |lender's
liquidation plan, if available, wth appropriate recomendations al ong
with the State Director's exceptions to the lender's plan to the
Director of the appropriate programdivision in the National Ofice for
eval uation and approval or rejection of the State Director's
recommendation. The State Director has no authority to exercise the
option to liquidate wi thout National O fice approval. Wen FnHA

i qui dates, reasonable |iquidation expenses will be assessed agai nst the
proceeds derived fromthe sale of the collateral. |In such instances the
State Director will send to the Finance Ofice Form RD 1980-45, "Notice
of Liquidation Responsibility," to notify the Finance Ofice that FnHA
has |iquidation responsibility and Form RD 1980-46, "Report of

Li qui dati on Expense," to request payment of |iquidation costs.

(d) State Directors are responsible for review and acceptance of
accounting reports as subnitted by | enders and for subnission of such
reports to |l enders when FnHA i s conducting |iquidation.

(e) State Directors are authorized to approve final reports of |oss
fromthe I ender in separate witten approval authorities issued in
accordance with Subpart A of Part 1901 of this chapter. The State
Director will subnmit to the Finance Ofice for paynent any |oss clains
of the I ender on Form RD 449-30, "Loan Note Guarantee Report of Loss."
The Finance Ofice forwards | oss paynment checks to the State Director
for delivery to the lender. When a loss claimis involved on a
particul ar | oan guarantee, ordinarily one estimted "Report of Loss"
will be authorized. |In the case of bankruptcy, nore than one esti mated
"Report of Loss" nmay be authorized. Only one final "Report of Loss"
will be authorized. A final Form RD 449-30 nust be filed with the

Fi nance Ofice at the conpletion of all |iquidations. The Finance
Ofice will use this formto close out the account.
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(f) Final |loss paynents will be nade within the 60 days required, but
only after a review by FmHA to assure that all collateral for the |oan
has been properly accounted for and |iqui dation expenses are reasonabl e
and within approved Iimts. State Directors are responsible to see that
such reviews are acconplished by the State within 30 days, and final
loss claims in excess of the State Director's approval authority are
forwarded to be accepted or otherw se resolved by the appropriate
National O fice programdivision within the 60-day period. Any
estinmated | oss paynents made to the | ender nust be taken into

consi derati on when paying a final |oss on the FnHA guaranteed | oan. The
estinmated | oss paynent nust be treated as a deduction fromthe principal
amount of the loan that is equal to the estimated | oss payment. The
State Director nmay request National Ofice assistance in the conduct of
any review. Al reviews for final loss claimin excess of the State
Director's approval authority (See Subpart A of Part 1901 of this
chapter) will be subnitted to the appropriate National Ofice program
di vision for concurrence prior to the State Director's approval of the
claim Cose scrutiny of |iquidation proceeds and their application in
accordance with lien priorities is required. Before final |oss paynents
are approved and to assist in the required review, the State Director
will prepare a narrative history of the guarantee transaction which wll
serve as the summary of occurrences which led to failure of the borrower
and actions taken to nmaxinize |oan recovery. The original of this
report will be filed in the [oan case file.

81980.874 Protective advances.

Protective advances may be made in accordance with the | ender's |oan
agreement and 81980. 65 of Subpart A of this part.

(a) The State Director nust approve in witing, all protective advances
on loans within his/her |oan approval authority which exceed a total
curul ati ve advance of $500 to the same borrower. Protective advances
nmust be reasonabl e when associated with the value of collateral being
preserved.

(b) When considering protective advances, sound judgenent nust be
exercised in determ ning that the additional funds advanced w ||
actually preserve collateral interests and recovery is actually enhanced
by maki ng the advance.
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81980.875 Additional |oans or advances.

The State Director nay approve within his/her |oan approval authority
addi ti onal nonguaranteed | oans or advances prior to or subsequent to the
i ssuance of the Loan Note Guarantee (Form RD 449-34). The State Director
shall determine that there will be no adverse changes in the borrower's
financial situation and that such |oan or advance is not likely to adversely
affect the collateral or the guaranteed | oan

§1980.876 Bankruptcy.

(a) It is the lender's responsibility to protect the guaranteed | oan
debt and all the collateral securing it in bankruptcy proceedi ngs.
These responsibilities include but are not Iimted to the foll ow ng:

(1) Lender will file a proof of claimwhere necessary and all the
necessary papers and pl eadi ngs concerning the case.

(2) Lender will attend and where necessary participate in meetings
of the creditors and all court proceedings.

(3) Lender, whose collateral is subject to being used by the
trustee in bankruptcy, will imediately seek adequate protection of
the coll ateral

(4) \Where appropriate, the | ender should seek involuntary
conversion of a pending Chapter 11 case to a |iquidation proceeding
under Chapter 7 or under Section 1123(b)(4), or seek dism ssal of

t he proceedings.

(5) FmHA will be kept adequately and regularly informed in witing
of all aspects of the proceedings.

(b) In a Chapter 9 or Chapter 11 reorganization, if an independent
apprai sal is necessary in FmHA' s opinion, FnHA and the lender will share
such apprai sal fee equally.

(c) Expenses on Chapter 11 reorganizations, Chapter 11 or Chapter 7
liquidations (unless the lender is directly the liquidator) are not to
be deducted fromthe collateral proceeds.

(d) Al bankruptcy cases should be reported imediately to the Nationa
Ofice by utilizing and conpleting a probl em delinquent status report.
The Regi onal Attorney nust be inforned pronptly of the proceedings.
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(e) FnmHA or the lender, with the approval of the State Director, may
initiate the repurchase of the unpaid guaranteed portion of the |oan
fromthe holder(s) to reduce interest accruals during certain bankruptcy
proceedings. The State Director nmay approve the repurchase of the
unpai d guaranteed portion of the |loan fromthe holder(s) to reduce

i nterest accrual during Chapter 7 proceedings or after a Chapter 11
proceedi ng becones a |iquidation proceeding. |If the lender is the

hol der, an estinated | oss paynment may be filed at the initiation of a
Chapter 7 proceeding or after a Chapter 11 proceedi ng becones a
liquidation proceeding. On loans in bankruptcy, any |oss payment must
be handl ed i n accordance with the I ender's agreenent (Form RD 449- 35)
and carry the approval of the State Director

(f) The State Director nust approve in advance and in witing the

l ender's estimated |iquidation expenses on loans in |iquidation
bankruptcy. These expenses nust be reasonable and customary and not
i ncl ude in-house expenses of the |ender

81980.877 Transfers and assunptions.

(a) General. It is the policy of FnHA to approve transfers and
assunptions of loans to transferees who will continue the origina
purpose of the guaranteed loan. All transfers and assunptions will be
approved in witing by FmHA. Transfers and assunptions may be approved
subject to the foll ow ng:

(1) Wen the transaction is to a nenber of the borrower's
organi zation at a price which will not result in a loss to the
| ender.

(2) Transfers to eligible borrowers will receive preference over

transfers to ineligible borrowers, if recovery to the I ender from
the sale price is not less than it would be if the transfer was to
an ineligible borrower.

(3) The present borrower is unable or unwilling to acconplish the
obj ectives of the guaranteed |oan and the transfer will be to the
| ender' s advant age.

(4) If the debt(s) is not equal to the present market value, the
transferee will assume an anpbunt at |east equal to either the
present market value or the debt, whichever is |less. The percentage
of FnHA's guarantee will be based on the new debt or the current

mar ket val ue, whichever is |ess.

(5) The lender concurs in the plans for disposition of funds in the
transferor's debt service, reserve, and operati on and mmi nt enance
account .
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(b) Eligible borrowers.

(1) The total indebtedness nmay be transferred to an eligible
borrower on the sane terns.

(2) The total indebtedness may be transferred to another borrower
on different terms not to exceed those ternms for which an initial
guaranteed | oan can be mmde.

(3) Less than the total indebtedness may be transferred to another
borrower on the same or different terns.

(4) A guaranteed loan for which the transferee is eligible may be
made in connection with a transfer subject to the policies and
procedures governing the kind of |oan bei ng nade.

(5) If the transferor is to receive a paynment for its equity, the
total FnmHA debt nust be assuned.

(c) lneligible borrower. Transfers to ineligible borrowers are

consi dered only when needed as a nethod for servicing problemcases when
an eligible transferee is not available. Transfers should not be
considered as a neans by which nmenbers can obtain an equity or as a

nmet hod of providing a source of easy credit for purchasers. Transfers
are as follows:

(1) Al transfers to ineligible borrowers will include a one-tine
nonr ef undabl e transfer fee. Transfer fees will be collected and
paynments applied in accordance with paragraph (d) of this section

(2) For all loans covered by this subpart, the State Director is
aut hori zed to approve a transfer of indebtedness to, and assunption
of, a loan by a transferee who does not neet the eligibility

requi renents for the kind of |oan being assuned when the ineligible
borrower will:

(i) Make a significant downpaynent.

(ii) Agree to pay the renmmining balance within not nmore than 15
years. Installments will be at |east equal to the anopunt
anortized over a period not greater than the remaining life of
t he debt being transferred and the bal ance will be due the
fifteenth year.
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(d)

(3) Interest rates to ineligible transferees will be the rate
specified in the note of the transferor or the rates custonarily
charged borrowers in simlar circunstances in the ordinary course of
busi ness and are subject to FnHA review and approval. The rates nmay
be either fixed or variable.

(i) Transferees must have the ability to repay the debt
according to the assunption agreenent and nust have the | ega

authority to enter into the contract. The borrower will submt
a current bal ance sheet. The lender will obtain and anal yze
the credit history of the borrower. |In all transfers,
consideration will be given to obtaining individual liability

agreenments from menbers of the transferee organization

(ii) This subpart does not preclude the transferor from
receiving equity paynents when the full anount of the debt is
assuned. However, equity paynents will not be nade on nore
favorabl e terms than those on which the bal ance of the debt
will be paid.

Transfer fees. Transfer fees are a one-tine nonrefundable cost to

be collected by the |l ender at the tine of application or proposal

(e)

(1) Amount. The transfer fees will be a standard fee plus the cost
of the appraisal. This fee will be established by the FnHA Nati onal
Ofice and issued annually to all FnHA State O fices for further

di stribution.

(2) Renmittance. The lender will collect and subnit the fee to the
FnHA District Ofice. The FnmHA District Office will submit the fee
to the Finance Ofice identified as a transfer fee using Form RD

451-2, "Schedul e of Renmittance."”

(3) MWaiver. Wien the State Director determ nes waiving the
transfer fee is in the best interest of the Governnent, the file
will be submitted to the National Ofice with appropriate
recomendati ons for the request.

Processing transfers and assunpti ons.

(1) In any transfer and assunption case, the transferor, including
any guarantor(s), may be released fromliability by the | ender with
FHA witten concurrence, only when the value of the collatera
being transferred is at |east equal to the anpunt of the |oan or
part of the |loan being assuned. |If the transfer is for |less than
the entire debt:
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(i) FnmHA nust determine that the transferor and any guarantors
have no reasonabl e debt-paying ability considering their assets
and income at the time of transfer

(ii) The District Director nmust certify that the transferor has
cooperated in good faith, used due diligence to maintain the
collateral against |oss, and has otherwise fulfilled all of the
regul ations of this subpart to the best of the borrower's

ability.
(2) The lender will make, in all cases, a conplete credit analysis
to determine viability of the project, subject to FnHA revi ew and
approval, including any requirenment for deposits in an escrow

account as security to neet its determined equity requirenents for
t he project.

(3) The lender will issue a statement to FnmHA that the transaction
can be properly transferred and the conveyance instruments will be
filed, registered, or recorded as appropriate and legally

per m ssi bl e.

(4) The State Director nmay approve all transfer and assunption
provisions if the guaranteed | oan debt bal ance is w thin his/her
| oan approval authority including:

(i) Consent in witing to the rel ease of the transferor and
guarantors fromliability.

(ii) Any changes in |oan terns.

NOTE: The assunption will be reviewed as if it were a new | oan
The Loan Note Guarantee(s) (Form RD 449-34) will be endorsed in the
space provided on the forn{(s).

(5) The assunption will be nade on the lender's form of assunption
agreenent and will contain the FmHA case nunber of the transferor
and transferee.

(6) |If the guaranteed | oan debt balance is in excess of the State
Director's | oan approval authority, the State Director will forward
the file, together with his/her recommendations, to the appropriate
National O fice program division for approval.
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(7) A copy of the assunption agreenent will be retained in the FnHA
file. The District Director will notify the Finance Ofice of al
approved transfer and assunption cases on Form RD 1980-7,
"Notification of Transfer and Assunption of a Guaranteed Loan," and
subnit Form RD 1980-50 for all new borrowers and Form RD 1980- 51,
"Add, Change, or Delete CGuaranteed Loan Record,"” in order that

Fi nance O fice records may be adjusted accordingly.

(8) Loan terns cannot be changed by the assunption agreenent unless
previously approved in witing by FnrHA, with the concurrence of any
hol der (s) and the transferor (including guarantors) if they have not
been rel eased from personal liability. Any new |oan ternms cannot
exceed those authorized in this subpart. The [ender's request will
be supported by:

(i) An explanation of the reasons for the proposed change in

the loan terns.

(ii) Certification that the lien position securing the
guaranteed loan will be maintained or inproved, proper hazard

i nsurance will be continued in effect, and all applicable Truth
in Lending requirenents will be net.

(9) In the case of a transfer and assunption, it is the lender's
responsibility to see that all such transfers and assunptions will
be noted on all originals of the Loan Note CGuarantee(s). The |ender
will provide FnHA a copy of the transfer and assunption agreenent.
Notice must be given by the |lender to FnHA before any borrower or
guarantor is released fromliability.

(10) The holder(s), if any, need not be consulted on a transfer and
assunption case unless there is a change in |oan terns.

(11) If a loss should occur upon consunmati on of a conplete
transfer of assets and assunption for less than the full anount of
the debt and the transferor-debtor (including personal guarantor) is
rel eased frompersonal liability, as provided in paragraph (e) of
this section, the lender, if it holds the guaranteed portion, my
file an estimated "Report of Loss" on Form RD 449-30 to recover its
pro rata share of the actual loss at that tine. In conpleting Form
RD 449-30, the ampunt of the debt assumed will be entered on line 24
as Net Collateral (Recovery). Approved protective advances and
accrued interest thereon nade during the arrangenent of a transfer
and assunption, if not assuned by the transferee, will be entered on
Form RD 449-30, lines 13 and 14.
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(f) Submission to National Ofice.

(1) Under any of the follow ng conditions, a proposed transfer or
assunption will be forwarded to the National O fice for prior review
and approval before nmaking any conmitments:

(i) Where a loss to the Governnent will result; or

(ii) The prospective transferee is a nmenber of the present
borrower's organi zation; or

(iii) Proposals for transfer or assunption are made on nore
liberal terns than set forth in paragraph (b) and (c) of this
section; or

(iv) Proposals for cash downpaynent to the present borrower in
an anount which exceeds the actual sal es expenses; or

(v) The transfer fee is to be waived for a prospective
transferee.

(2) Al submissions to the National Ofice will contain:
(i) Transfer case file.
(ii) OGC coments on the proposed transfer or assunption.

(iii) Appropriate forms to conplete the transfer prepared by
t t

i
he transferee.
(iv) Conpleted environnental review.
(v) Any other necessary supporting information.
§1980. 878 Mergers.
(a) GCeneral. State Directors are authorized to approve nergers or
consol i dations (which are herein referred to as nergers) when the
resulting organization will be eligible for an FmHA guaranteed | oan and

assunes all the liabilities and acquires all the assets of the nerged
borrower. Mergers nmay be approved when

(1) The merger is in the best interest of the Government and the
mer gi ng borrower.
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(2) The resulting borrower can neet all required conditions as set
forth in specific |loan note agreenents.

(3) Al property can be legally transferred to the resulting
borrower.

(4) The menbership of each organi zation involved is nade aware of
t he proposed merger.

(b) Distinguishing nergers fromtransfers and assunptions. Mergers
occur when one corporation comnmbines with another corporation in such a
way that the first corporation ceases to exist as a separate entity
while the other continues. |In a consolidation, two or nobre corporations
conbine to forma new, consolidated corporation, with the origina
corporations ceasing to exist. Such transactions rmust be distinguished
fromtransfers and assunptions in which a transferor wll not

necessarily go out of existence, and the transferee will not always take
all the transferor's assets, nor assune all the transferor's
liabilities.

81980.879 Disposition of acquired property.

(a) Wen the lender acquires title to the collateral through a
voluntary basis or foreclosure nmeans, and the FnHA final loss claimis
not paid until final disposition, the |ender should proceed as quickly
as possible to develop a plan to see that the collateral is fully
protected and a programto dispose of the collateral is commenced.

(b) Any collateral accepted by the |l ender on a voluntary basis or
t hrough forecl osure neans nust be titled in only the | ender's nane.
FmHA shoul d never be named as owner or co-owner of the collateral.
FHA' s position is that of a guarantor

(c) The first step the I ender should take after acquiring the
collateral is to see that the collateral is protected fromdeterioration

(weat her, vandalisn). Hazard insurance in an anpbunt necessary to cover
the fair narket value of the collateral should be maintained by the
| ender.

(d) The lender will prepare and submt to the District Director a plan
on the best nethod of sale keeping in mind any prospective purchasers.
The District Director will review and recomend action on the plan and
forward the plan to the State Director for concurrence. Concurrence or
non- concurrence of the plan shall be made in witing to the lender. If
an existing liquidation plan addressed the disposition of acquired
property, no further reviewis required unless nodification of the plan
i s needed.
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Met hods of i quidation.
(1) Direct sale by |ender
(2) Use of commercial broker

(i) Broker should be experienced in the type of property
i nvol ved.

(ii) The witten agreenent with the broker should include an
agreenent which allows that if the |ender finds a purchaser, no
conmi ssion would be paid to the broker

(iii) A maxi nrum of 120 days should be allowed on the contract.
The contract should be renewable if all parties agree.

(3) Public auction.
(i) An experienced professional auctioneer should be engaged.
(ii) Adequate advertising should be obtained.

(iii) The lender with FmHA concurrence shall determ ne a
m ni mum sale price for the collateral.

Abandonnent of the coll ateral

(1) The primary purpose of collateral is to afford a net return on
the | oan bal ance. However, there will be times when FnHA will be
faced with situations when converting the collateral to cash would
result in a |oss.

(2) Situations when this type of action could exist are:

(i) Senior lien clainms held by other parties against the
guaranteed |l oan collateral and the senior lien clains are nore
than the coll ateral val ue.

(ii) Collateral on the |oan has deteriorated to the point
where the net sale value (after expenses) of the collatera
woul d not produce any funds that could be applied to the
out st andi ng debt .

(iii) Specialized collateral which has little or no val ue or
demand, taking into consideration the expenses of the sale.
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(3) Anytine there is a case when the conversion of collateral to

cash can reasonably be expected to result in a negative net recovery
anmount, abandonnment of the collateral should be strongly considered.
When a decision to abandon the property is recomended, the District
Director will document the recommendation in the file and forward

the file to the State Director. The State Director is authorized to
approve such decision with prior concurrence of the National Ofice.

81980.880 State Director's additional authorizations and gui dance.

Al'l proposed servicing actions which the State Director or |ender is not
aut horized by this subpart to approve will be referred to the National Ofice.

§1980. 881 Appeal s.

Appeal s are handl ed in accordance with 8§1980. 80 of Subpart A of this part
and Subpart B of Part 1900 of this chapter

§81980. 882 - 1980.899 [Reserved]

§1980.900 OWVB Control Nunber.

The reporting and recordkeepi ng requirenments contained in this regulation
have been approved by the O fice of Managenent and Budget and have been
assigned OMB control nunmber 0575-0137. Public reporting burden for this
collection of information is estinated to vary from1l to 50 hours with an
average of 20 hours per response including time for review ng instructions,
searchi ng existing data sources, gathering and nmintaining the data needed,
and conpleting and reviewi ng the collection of information. Send comments
regarding this burden estimate or any other aspect of this collection of
i nformation, including suggestions for reducing this burden, to Departnent of
Agriculture, Clearance Ofice, ORM Room 404-W Washington, D.C. 20250; and
to the Ofice of Managenent and Budget, Paperwork Reduction Project (OVB
#0575-0137), Washington, D.C. 20503.
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